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Taxation of Non-national with Temporary Work Permit

Introduction

The Lagos State Internal Revenue Service
(“LIRS”) recently via a Public Notice
addressed issues surrounding the taxation
of a non-Nigerian nationals who carries out
his employment duties in Nigeria. It
highlights the requirements or
circumstances under which a non-Nigerian
national, either as an employee or as an
independent contractor) can be exempt
from income tax in Nigeria.

As defined by the Public Notice, a “Non-
national with a Temporary Work Permit”
(TWP) is an individual who is a national of
another country with a visa which allows
him/her to work in Nigeria. The Publication
clarifies situations where the Non-national
is an employee and also where he is an
independent contractor.

Non-national as an employee

The LIRS in the public notice expressed two
bases on which a non-national employee
will be liable to tax in Nigeria;

* A non-national employee who pays
income tax in a country that has taxation
treaty with Nigeria will become liable to
tax in Nigeria after 183 days or once
he/she becomes taxable in Nigeria in
accordance with the tax treaty.

* Non-national employees that are not
liable to tax in a country that has a
double taxation treaty with Nigeria will
become liable to tax in Nigeria from the
first day they arrive into Nigeria as they
would not meet the three conditions as
stated in Section 10(1) of the PITA

Our View

The position of the LIRS on the above is the
correct interpretation of the provisions of
the Personal Income Tax Act and taxpayers
are advised to adhered strictly.

Non-national as an Independent Contractor

On non-nationals that are independent
contractors, the LIRS public Notice expressed
thus;

* A non-national independent contractor will
be subject to tax in Nigeria where;

* He or she has a fixed base in Nigeria from
where he carries on his business. A fixed
base is created when the contractor
requires a work permit other than a
business visa. Also, if he or she shifts
profits from a Nigerian business using
uncommercial pricing that is not supported
by transfer pricing documentation.

* He orsheisinvolved in a contract that
includes components of installation or
construction work in Nigeria and if the
individual has a warehouse from which he
makes deliveries to customers.

Our View

While we are in agreement with the LIRS on
the rationale for liability to tax in Nigeria as
highlighted above, there are however no
provisions in the PITA that either defines a
fixed base or provide that the possession of a
work permit automatically constitute a fixed
base. We believe that this opinion of the LIRS
in this regards is not supported by the
provision of the tax law. We also need to
draw attention to the fact that non-national
independent contractors with TWP are usually
non-resident individual and the collection of
their taxes is not within the purview of the
LIRS.

Notwithstanding our view above, we implore
all organizations that contract with foreign
independent contractors to review their
affairs and ensure proper monitoring and
structuring of work agreements with their
foreign employees and independent
contractors in a manner that complies with
the above public notice.
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