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“...taxpayers 
must bear in 
mind that an 

ongoing appeal 
only puts 

penalty and 
interest in 

abeyance, the 
fate of which will 

be determined 
by the success 

or failure...”

The Tax Appeal Tribunal si�ng in 
Lagos (TAT), recently delivered a 
judgment in a ma�er between 
Kenya Airways (“the Company”) v 
Federal Inland Revenue Service 
(“the Revenue”). The crux of the 
ma�er was the tax assessment of 
c o m p a n i e s  e n g a g e d  i n  a i r 
transport, based on the provisions 
of Sec�on 14 of the Companies 
Income Tax Act, Cap C21, LFN, 2004 
(CITA) and the Public No�ce issued 
by the Revenue in 2015.
  
Highlights of the Case

The Company, engaged in air 
transport, was incorporated in 
Nigeria in 1998 and prior to 2015, 
has been subject to income tax, at 
the minimum rate of 2% of the full 
sum recoverable in respect of 
carriage of passengers, livestock 

and goods loaded into an aircra� in 
Nigeria. The Company has also 
obtained tax clearance cer�ficates 
for these years.  In 2015, the 
Revenue issued a Public No�ce 
m a n d a� n g  a l l  n o n - re s i d e nt 
companies to file their annual 
income tax returns pursuant to 
Sec�on 55 of CITA.  Premised on 
this, the Revenue audited the 
Company for 2009-2014 tax years, 
and issued addi�onal income tax 
assessments, based on 6% of the 
Company's turnover.

The Company objected to the 
a s s e s s m e n t s  i s s u e d  b y  t h e 
Revenue, sta�ng amongst other 
things that, it had paid its taxes and 
obtained tax clearance cer�ficates 
for the years,  based on the 
provisions of sec�on 14(4) of CITA. 

§ the Revenue ignored its 
o b j e c � o n s  a n d  w ro n g l y 
applied sec�on 14(3) of CITA;

This was followed by a No�ce of 
Refusal to Amend (NORA) from the 
Revenue, which resulted in the 
Company filing an appeal at the TAT 
on the grounds that:

§ the Public No�ce issued by the 
Revenue in 2015 cannot be 
applied retrospec�vely to the 
audited period;

§ the addi�onal assessment for 
the 1999-2014 YOA ought to 
be based on 2% and not 6% of 
the Company's turnover;

§ the Revenue wrongly assessed 
the Company to VAT and WHT 
on �ckets sold through the 
IATA �cke�ng pla�orms; and
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§ it is unlawful for the Revenue to impose 
penal�es and interests on the Company when 
the assessment had not become final and 
conclusive. 

In its response, the Revenue maintained that it 
reserved the right to not amend an assessment 
despite receiving objec�on(s) from taxpayers. Thus, 
the Revenue did not fail nor neglect to consider the 
Company's objec�on but only responded with a 
NORA. Furthermore, the Revenue stated that it is 
empowered to assess the Company to tax under 
sec�on 14(2) of CITA like any other company in 
Nigeria, and sec�on 14(3) of CITA where applying 
sec�on 14(2) of CITA is imprac�cable. With regards to 
VAT, the Revenue argued that by virtue of the 
provisions of Sec�on 10(1) & (2) of the VAT Act, the 
Company has been brought into the VAT net, and all 
commissions paid by the Company to its agents for 
sales of �ckets are liable to VAT. 

Upon hearing the arguments of both par�es, the TAT 
held that:

§ The Company being a supplier of taxable goods 
and services, is a collec�on agent of the Federal 
Government and should invoice VAT on the 

§ Under the doctrine of legi�mate expecta�on, 
the Company is en�tled to expect that any 
addi�onal assessments upon conclusion of the 
audit, should be based on a tax rate of 2% of the 
Company's turnover. Thus, the Revenue ought 
not to have assessed the Company to addi�onal 
CIT at 6% but instead at 2%, based on its previous 
prac�ce.

TAT's Decision

§ The addi�onal CIT assessment raised on the 
Company and computed at 6% is to be set aside 
and recomputed at 2%.

§ The fact that the Company paid its minimum tax, 
pursuant to sec�on 14(4) of CITA and has been 
issued tax clearance cer�ficates, does not 
preclude the Revenue from conduc�ng tax audit 
and issuing addi�onal assessments where 
necessary, within the �melines s�pulated by law. 

commission paid to its agents on the IATA 
pla�orm used for the sale of airline �ckets.

An appeal operates as a temporary stay of payment of 
an assessment and does not ex�nguish the right to 
pay the assessment. Where an appeal succeeds, the 
tax liability alongside interest and penalty would be 
ex�nguished. However, should the appeal fail, the tax 
liabili�es, interest and penalty become payable from 
the due date.

Finally, taxpayers must bear in mind that an ongoing 
appeal only puts penalty and interest in abeyance, 
the fate of which will be determined by the success or 
failure of the appeal. Where the la�er is the case, 
penalty and interest will be calculated from the date 
the tax liability became due and payable.

In addi�on, VAT is expected to be deducted and 
remi�ed on all transac�ons which have not been 
expressly exempted under the First Schedule to the 
VAT Act. Non-resident companies are also required to 
issue VAT-inclusive invoices, and where this is not the 
case, the Nigerian en�ty who is the recipient of the 
service, is expected to self-account and remit the VAT 
due to the FIRS, in line with sec�on 10 of the VAT Act. 

For ease of doing business, the law permits the 
appointment of an agent in Nigeria to assist with VAT 
obliga�ons of a non-resident company, where 
applicable. Similarly, WHT is expected to be deducted 
at 5% in the case of unincorporated en��es, such as 
the agents of the Company, to which commissions are 
paid.

We however observed a discrepancy in the ruling on 
VAT on agency commission, as the obliga�on to issue 
a tax invoice according to sec�on 13(A) of the VAT Act, 
is that of the supplier of taxable goods and services, 
which in this case are the agents who rendered 
service to the Company for a commission. The 
obliga�on of the Company under this transac�on 
would be to pay the invoice amount plus VAT to the 
agents, while the agents have the obliga�on to remit 
same to the tax authority and account for the VAT on 
the commission income.

Irrespec�ve of this, in line with the posi�on of the TAT, 
since the previous years have been assessed at 2%, 
the Company can legi�mately expect that the period 
under review will also be assessed at the same rate. 
This is further supported by Sec�on 14 which 
provides that the tax payable is not to be less than 2% 
of total sum receivable from the carriage of 
passengers, mails, livestock or goods in Nigeria, 
regardless of the method used.

deemed as the profit upon which the relevant tax rate 
is applied, resul�ng in an effec�ve tax rate of 6%. 
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The Revenue had adopted the third approach by 
using a fair and reasonable percentage. In prac�ce, 
20% of the total sum receivable in Nigeria is o�en 

§ the general method in subsec�on (1), based on 
the result of the Nigerian opera�ons as 
co nta i n e d  i n  t h e  co m p a ny ' s  fi n a n c i a l 
statements; 

The bone of conten�on in the instant appeal is the 
applica�on of Sec�on 14 of CITA which relates to the 
taxa�on of companies engaged in air and shipping 
transport. This sec�on provides for three (3) different 
approaches to which an air transport company may 
be assessed to tax viz: 

§ an alternate approach under subsec�on (2), 
where total profit is determined by deduc�ng 
deprecia�on allowance from the assessable 
profits, while assessable profit is computed by 
applying the global profit or loss ra�o for an 
accoun�ng year, to the total sum receivable in 
Nigeria, in respect of carriage of passengers, 
mails, livestock or goods. This approach is 
however only applicable where s�pulated 
condi�ons are fulfilled; and

§ the approach which allows for a fair and 
reasonable percentage of the total sum 
receivable from the Nigerian opera�ons, to be 
computed as the assessable profit of the non-
resident air transport company, as enshrined in 
subsec�on (3).
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